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Chief, Ledical staff L Eer:n 1953

Office of GCeneral Counsel
Reversal of Nedical Deeisgion By BCX

REFERENCE: a. Memorasdum frowm ALD/A to DCuS, dated Februery 17, 1953,
saze subject

be  Nemorandum Irom DC/iS to DL/A, cated Februar, i1, 1%53,
sane subjeci

1. You have sibmitted the references for our opinion ou the effact
of a wmaiver by the DOI of a medignl disqualification upou the Liability
of this Agenty or tlie Jovernment <or a partieular employee's ¢ouditic,,

2. Agency Pegulstions -B {7) provides:

;[ ALL exainations are ssbject to Agency dedical Etardards.
aivers of Apengy kediesl Standards sy be granted b the
Chief, Medical Staff. vaivers of medlioal diequalification
for service in tre Agenty will be grented only by the
Direatar aud siould be tubidtied threugh tie Chief, | edical
staff and the Deputy Diregtor (Athinista*&tion).]”

This regulstion has evidently been applisd to new asgigoments vithin
the Agency as well as to the original entrance upon duty.

25X1A

3: The objectives in the vresaription of Ageney Medical ftandalcs
ar¥e numerous. The desirability of ®wsuring the physical qualif ieatiors
of personnel for asaignad duties is velf-gvident, both from the stand.
point of the aspurence #vei. the Azency that the individual is capable
of performance, and the Assurance given the individual of ascer Leinable
limitations upon his Piysiosl abilities. 4is a corollery, thers would
Appear to be the aduinistrative pruclusion from the assigmsent 31 physicul-
1y disqualified persoahed to responsibilities whigh they are nou equippedd
Yo handle, with the resultant minis 1sing of the number of NLine—cfm-dut
dsability clalns,

L. Repulation B (7) evidences an adeinigtmative pol.ci 4o
abide by a detercinatien of uedical disqualification in every ot.sa
sxoapt where the Director hinself sees it to override the medicsl
action, presunably on grounds of cperationsl nesd. Thig requireant

frultlesmmess of standards, orofess lanally eptablished, where tiere is
no elear-cut restriction upan: the musher of Perpons, laclking tetisndical
skill, who are entitled to graot waivers of such arde, The pre-
seribed procedure for obtaining waivers by DBCI is designed 1o ine
suxe that the DCI has the full benalit of competent wedical advice befeore
scting., Q"'mn[-r
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5« Viewed in this light, it becomes apparent that a waiver of

medical digqualification by the DCI oamnot emlarge upon thae 1iability

of the Agency or the Govertieni to &n Lidividusl whero that 1iability
arises on vMﬁn&imw igourred in ling of duty. ®ilh
respect Lol sltuation the determinntion of medicel dis~
qualification was an adeinistrative ber to his assignient over:as

for limger than the designated pw-icd, 4 wmiver hy ithe Director
would cperate only to recove tlis adidnistrative obetacle.

gannot therechy be deprived of & right to compensation for origlual
disability incwrred in perforuance of hls employment or an aggravaticn
of his pre-existing ixpaiment, were the necessary sausal relition
can be demonstrated,

6« In accordance with the foregoing, it is ouwr opinion tiat a
waiver by the 0CI in I csse would have the effect cily of
perfecting the adsinisirative regord. It cannot enlarge or di.lnish
potential Agency or Jovermsent liability,
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